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In the Court of Appeals of the District of Columbia. 


No. 2440. 

The Bankers Surety Company, a Corporation, Appellant, 

vs. 

Security Trust Company. 


a Supreme Court of the District of Columbia. 

At Law. No. 54526. 

Security Trust Company, a Corporation, Plaintiff, 

vs. 

La Normandie Hotel Company, a Corporation; T tt e Bankers 
Surety Company, a Corporation, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed April 1st, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54526. 

Secu rity Trust Company, a Corporation, Plaintiff, 

vs. 

La Normandie Hotel Company, a Corporation; The Bankers 
Surety Company, a Corporation, Defendants. 

The plaintiff, a corporation organized under the laws of New 
Jersey, and having its principal office at the City of Camden, in said 
State, sues the defendants La Normandie Hotel Company, a cor¬ 
poration, organized under the laws of the State of Virginia, and 
The Bankers’ Surety Company, a corporation organized under the 
1—2440a 
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laws of the State of Ohio, both of said corporations being engaged 
in business in the District of Columbia, and elsewhere, and having 
agents resident in this District upon whom process in suits at law 
mav be lawfully served, for that the defendant La Normandie Hotel 
Company as principal and the defendant The Bankers Surety Com¬ 
pany as surety, at the City of Washington in the District of Colum¬ 
bia, heretofore, to wit, on the sixth clay of April, A. D., 1911, by 
their certain writing obligatory, sealed with their seals and now 
shown to the Court here, the date of which writing obligatory is a 
certain day and year, to wit, the day and year aforesaid, acknowl- 
edged themselves to be held and firmly bound unto the plaintiff in 
the full sum of Two Thousand Dollars ($2,000.) to be paid 

2 to the plaintiff, its successors or assigns, to which payment 
they, the said defendants thereby bound themselves, jointly 

and severally, which writing obligatory contained a recital to the 
effect that the said La Normandie Hotel Company had prosecuted 
an appeal to the Court of Appeals of the District of Columbia, to 
review the judgment rendered by the Supreme Court of the District 
of Columbia in the case of Security Trust Company (being the 
plaintiff herein) against the said La Normandie Hotel Company, 
known as No. 51978 At Law, and which said writing obligatory was 
subject to a certain condition thereunder written to the effect that 
if said La Normandie Hotel Company should prosecute its said 
appeal to effect, and answer all damages and costs, if it should fail 
to make good its plea, then the said obligation should be void: 
otherwise the same should be and remain in full force and virtue. 
And the plaintiff alleging a breach of the condition of said writing 
obligatory says that the defendant La Normandie Hotel Company, 
appellant in said appeal from the judgment in the aforesaid Law 
Cause No. 51978, did not prosecute its said appeal to effect nor make 
good its plea nor answer the damages and costs which were sustained 
by, accrued to and became payable to the plaintiff by reason of the 
failure of said La Normandie Hotel Company to prosecute its appeal 
to effect or to make good its plea, which damages and costs the 
plaintiff alleges were, and are, equivalent to the amount of the judg¬ 
ment appealed from with interest and the costs adjudged to the 
api>ellee (plaintiff herein) by the Court of Appeals of the District 
of Columbia, and the costs adjudged to the plaintiff by the Supreme 
Court of the District of Columbia in the said Law Cause No. 

3 51978. And the plaintiff further alleges that the judgment 
in said cause No. 51978 at Law (the full title of which cause 

is Security Trust Company vs. Philip II. S. Cake and La Normandie 
Hotel Company) was rendered and entered by said Supreme Court 
of the District of Columbia in favor of the plaintiff and against said 
defendant Hotel Company on the 17th day of March, 1911, for the 
sum of Twelve Hundred Dollars ($1200.) with interest from the 
15th day of August, 1909, and $3.12 protest costs, and costs of suit; 
that on the same day an appeal was noted by said defendant Hotel 
Company and thereafter, within the time limited by law and the 
rules of Court for filing of appeal bond to operate as a supersedeas, 
to wit, on the 6th day of April, 1911, the appeal bond herein de- 
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dared on was filed in said cause and approved by the Court and 
operated to supersede and suspend the issuing of any writ of execu¬ 
tion upon and the enforcement of said judgment pending the said 
appeal, to wit, from the noting of said appeal or from the filing and 
approval of said appeal bond to the sending down and docketing in 
the office of the Clerk of the Supreme Court of the District of Colum¬ 
bia of the mandate of the Court of Appeals affirming said judgment, 
said Court of Appeals having affirmed said judgment on the 5th day 
of February, 1912, and its mandate having been sent down to the 
Supreme Court of the District of Columbia and docketed in the 
Clerk's Office thereof on the 5th day of March, 1912. The plaintiff 
further alleges that while the said defendant Hotel Company has 
paid the costs of said appeal adjudged by the Court of Appeals, yet it 
has not nor has the defendant The Bankers Surety Company surety 
on said appeal bond, paid to the plaintiff the damages afore- 
4 said, or any part thereof, to wit,the amount of said judgment 
and interest thereon and the costs adjudged to the plaintiff 
bv the Supreme Court of the District if Columbia, aforesaid, which 
latter costs are taxed by the Clerk to the present time in the sum 
of $47.05 less the sum of $8.97. which appears to be chargeable 
solely against one Cake, who was a co-defendant in said lanw 
cause No. 51978, making the netf costs $88.08, to the damage of 
the plaintiff in the amount of Two Thousand Dollars, and therefore 
the plaintiff brings its suit. And the plaintiff claims judgment in 
the penalty of said bond, to wit, Two Thousand Dollars ($2,000.) 
to be released, discharged and satisfied upon the payment by the 
defendants or either of them of the amount of the actual damages 
(including costs) as aforesaid, that is to say, the sum of One Thou¬ 
sand Two Hundred Forty-one and 20/100 Dollars ($1241.20) with 
interest on $1200. parcel thereof from the 15th day of August, 1909, 
and on the balance thereof from the filing of this suit, together with 
the costs of this suit. 

GEO. FRANCIS WILLIAMS, 

Attorney for Plaintiff. 


Memorandum. 

Plaintiff files herewith as and for particulars of demand a true 
copy of the appeal bond sued upon, the original of which is on file 
in the office of the Clerk of the Supreme Court of the District of 
Columbia, and a short copy of the judgment in the said law case 
No. 51978. 

GEO. FRANCIS WILLIAMS, 

Attorney for Plaintiff. 
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5 Filed April 6, 1911. J. R. Young, Clerk. 
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Supersedeas Bond for Appeal. 

Filed April 1, 1912. 

At Law. No. 51978. 

Security Trust Company, a Corporation, 

vs. 

La Normandie Hotel Company, a Corporation. 

Know all men by these presents, That we, La Normandie Hotel 
Company, a corporation, as principal, and The Bankers Surety 
Company, a corporation of Cleveland, Ohio, as surety, are held and 
firmly bound unto the above named Security Trust Company, in the 
full sum of Two Thousand ($2,000.) dollars to be paid to the said 
Security Trust Company, its successors, or assigns. To which pay¬ 
ment. well and truly to be made, we bind ourselves, and each of us, 
jointly and severally, and our and each of our heirs, executors, ad¬ 
ministrators, successors, and assigns, firmly by these presents. 
Sealed with our seals and dated this sixth day of April, in the year 
of our Lord one thousand nine hundred and eleven. 

Whereas the above named La Normandie Hotel Company has 
prosecuted an appeal to the Court of Appeals of the District of Co¬ 
lumbia to reverse the Judgment rendered in the above suit hv the 
said Supreme Court of the District of Columbia: 

Now, therefore, the condition of this obligation is such, that if 
the above named La Normandie Hotel Company shall prose- 

6 cute its said appeal to effect, and answer all damages and 
costs if it shall fail to make good its plea, then this obliga¬ 
tion shall be void; otherwise, the same shall be and remain in full 
force and virtue. 

Sealed and delivered in the presence of— 

(Seal Bankers Surety Co.) 

LA NORMANDIE HOTEL COMPANY, 

Bv FRANCIS T. HOMER, Its President. 

THE BANKERS SURETY COMPANY, 

JOHN B. CLARK, Attorney in Pact. 

Attest:_ 

P. II. S. CAKE, Secretary. 

(Seal of La Normandie Hotel Company.) 

Approved the 6th day of April, 1911. 

JOB BARNARD, 

Justice, S. C. D. C. 

A True Copy. 

J. R. YOUNG, Clerk, [seal.] 

ALF. G. BUHRMAN, 

Astft Clerk. 


[seal.] 

[seal.] 

[seal.] 
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Filed April 1, 1912. 
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In the Supreme Court of the District of Columbia. 

At Law. No. 51978. 

4 

Security Trust Company, Plaintiff, 

vs. 

Philip H. S. Cake and La Normandie Hotel Company, 

Defendants. 

1909. Oct. 28. Judgment vs. Cake for $1200.90 with interest 
from Aug. 15, 1909. 

1911. Mch. 17. Judg’t vs. La Normandie Hotel Co. per above 
amount with interest from Aug. 15, 1909. 

Cost of Protest 3.12. 

Costs of Suit 47.05. 

“ add’l to Satisfy .40. 

less credit, of $— paid —. 

1, Fi Fa., issued. 

“ “ returned. 

$— of said costs due Clerk. 

Test: 

J. R. YOUNG, Clerk, 

By ALF. G. BUIIRMAN, 

A ss’t Clerk. 

Mch. 16" 1912. 

Memo. $8.97 of above costs chargeable to Philip II. S. Cake 
solely. 

State of New Jersey, 

County of Camden, ss: 

Personally appeared before me the undersigned official Joshua E. 
Borton, who being by me first duly sworn on oath says; that he 
is the President of the Security Trust Company, a corporation, 
plaintiff in the above entitled cause and is authorized to make this 
affidavit; that he has read the declaration in the above entitled cause 
hereunto annexed and that the facts therein stated are true and he 
refers to the same as a part of his affidavit; that as appears-from the 
records of the Supreme Court of the District of Columbia the plain¬ 
tiff recovered judgment against La Normandie Hotel Company de¬ 
fendant herein in the sum of $1200. on the 17th day of March, 
1911, and appeal was noted in open court the same day by said de¬ 
fendant,- and on motion of its attorney the amount of the appeal 
bond to operate as a supersedeas was that same day fixed by the 
court at the sum of $2,000.00 and subsequently, to wit, April 6th, 
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1911, the appeal bond declared on in the annexed declaration, a 
true copy of which is filed with said declaration as a particular of 
demand, was approved by the court and filed in said law cause No. 
51978; that said bond was duly executed by the obligors therein, 
the said Hotel Company as principal and the said The Bankers 
Surety Company as surety, and the corporate seals of each of the 
corporations affixed. That after hearing on the merits in the 

9 matter of said appeal the Court of Appeals affirmed the judg¬ 
ment in favor of plaintiff and against the defendant La Nor¬ 
mandie Hotel Company, said judgment being in the sum of $1200. 
with interest from the 15th day of August, 1909, said judgment ot 
affirmance being rendered and entered in the Court of Appeals on 
the 5th day of February, 1912; that the appellant by its attorney 
made a motion for a re-hearing which was subsequently denied or 
over-ruled and thereafter in due course a mandate was sent down by 
the Court of Appeals directing the entry of affirmance of said judg¬ 
ment in the Clerk’s Office of the Supreme Court of the District of 
Columbia, which was done accordingly to wit, on the 5th day of 
March. 1912, of all of which the defendants herein had notice; that 
promptly thereafter a writ of fieri facias was issued on said judg¬ 
ment but the same has not been levied and is not yet returnable; 
that no part of said judgment, interest or costs adjudged by the 
Supreme Court of the District of Columbia in favor of the plaintiff 
has been paid although after the issuing of said writ of fieri facias 
demand for payment thereof was made upon said defendant Hotel 
Company, at its hotel in the City of Washington, known as La Nor¬ 
mandie Hotel, located at 15th and 1 Streets, N. W. by the Deputy 
Marshal who had and exhibited said writ to the officer of the de¬ 
fendant Company in charge of its Hotel, and by letter from plain¬ 
tiff’s attorney addressed to the President of said Company who re¬ 
sides in Baltimore, Maryland, and subsequently demand for pay¬ 
ment was made upon the defendant Bankers Surety Company; 
that the Marshal has not been able to find any property of the 

defendant Hotel Company subject to execution at law, as 

10 his Deputy, having the collection of the above mentioned 
writ in charge, has notified plaintiff’s attorney, and affiant 

has no knowledge or information of any property of the defendant 
La Normandie Hotel Company at the present time subject to execu¬ 
tion at law. By reason of delay caused in the execution of its judg¬ 
ment, bv the giving and approval of said supersedeas appeal bond, 
to wit, one year, plaintiff has been prevented from collecting its said 
judgment and is damaged in the amount thereof with interest and 
costs as claimed in the declaration and affiant says that the plaintiff 
claims in this suit the sum of One Thousand Two Hundred Forty- 
one and 20/100 Dollars, with interest on $1200.00 parcel thereof 
from the 15th day of August, I9t)9. and with interest on the balance 
thereof from the filing of this suit, together with costs, exclusive of 
all set-offs and just grounds of defense; and that it is justly entitled 
to recover the same in this suit from the defendants or either of 
them; that the form of judgment to be rendered should be, as he is 
advised, for the penalty of the bond, to wit, $2,000. to be released, 
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discharged and satisfied upon payment of the amount of damages 
including interest and costs as above stated; that, if the defendant 
Surety Company shall pay the said damages or a judgment to be 
recovered herein the plaintiff tenders itself ready to assign to it its 
said judgment against La Normandie Hotel Company for the pro¬ 
tection of said Surety Company, if so requested. Further affiant 
saith not. 

JOSHUA E. BORTON. 

Subscribed and sworn to before me this 29th dav of March, 1912. 

WILBERT V. PIKE, 

Notary Public, [seal.] 

Commission expires Sept. 12, 191G. 

11 Pleas of La Normandie Hotel Company. 

Filed April 27th, 1912. 

****** * 

For plea this defendant says that the only damages or costs which 
were sustained by, accrued to, or became payable to the plaintiff by 
reason of the failure of this defendant to prosecute to effect its appeal 
mentioned in the plaintiff’s declaration, or to make good its said 
plea, were the costs taxed by the said Court of Appeals, which said 
costs, as alleged in said declaration, were paid by this defendant, and 
that the plaintiff has not been damnified in the premises. 

And for a further plea this defendant says that the plaintiff has 
made no effort to collect the judgment mentioned in the plaintiff’s 
declaration, and that this suit is, therefore, premature. 

And for a further plea this defendant says that the assets of this 
defendant have in no wise or manner been diminished or dissipated 
since the taking of the appeal mentioned in the plaintiff’s declara¬ 
tion, and still remain subject to be reached and applied to the pay¬ 
ment of the judgment mentioned in said declaration the same as 
when the said appeal was taken. 

And for a further plea this defendant says that with respect to 
the judgment mentioned in the plaintiff’s declaration and as to 
whether the same is collectible or may be collected or enforced, the 
plaintiff is in the same plight as when the appeal mentioned 

12 in said declaration was taken, that all assets or property 
which might have been reached for the purpose of enforcing 

the said judgment still remain subject to be so reached, and that the 
plaintiff has been in no wise prejudiced or damnified by the taking 
and prosecution of said appeal. 

WILLIAM C. PRENTISS, 
Attorney for La Normandie Hotel Company. 

District of Columbia, ss: 

Philip H. S. Cake, being duly sworn, deposes and says: that he is 
the Secretary of La Normandie Hotel Company, the defendant 
named in the pleas to which this affidavit is attached; that at the 
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time the appeal mentioned in said pleas was taken the said La Nor¬ 
mandie Hotel Company was, and now is the owner of a large amount 
of furniture, utensils and property, located in the Normandie Hotel 
in the City of Washington, District of Columbia, of which said hotel 
the said La Normandie Hotel Company is lessee and in which it 
was and is conducting a hotel business; that the said furniture, uten¬ 
sils and property are subject, however, to certain deeds of trust 
securing obligations of said La Normandie Hotel Company, but that 
the equity of redemption of the said company in said furniture, 
utensils and property, as the affiant believes and the said company 
expects to prove at tiie trial of this case, is of value greater than the 
amount of the unsecured liabilities of said company including the 


said judgment, and that the plaintiff by the issuance of the 
13 writ of fieri facias mentioned in the plaintiff s affidavit has 
acquired a lien upon said equitable interest of the said La 
Normandie Hotel Company in said furniture, utensils and property 
as provided by law; that ever since the taking of the said appeal the 
said La Normandie Hotel Company has continued its said hotel 
business the same as before, and that the said furniture, utensils 


and property have in no wise depreciated or diminished in value or 
amount or in any wise been dissipated, and that the assets of the 
said company have not diminished, but, on the contrary, have been 
increased by the profits and increment of the said business; that the 
said plaintiff has made no attempt to enforce the said judgment 
beyond causing the said writ of fieri facias to be issued, and has not 
taken any steps to enforce* the lien, acquired as aforesaid, upon the 
said equitable interest of the said La Normandie Hotel Company in 
said furniture, utensils and property; and that the said plaintiff has 
not been damnified by the taking and prosecution of the said appeal 
or by the supersedeas of its said judgment pending the said appeal. 


PHILIP S. CAKE. 


Subscribed and sworn to before me this 25th day of April, 1912. 
[seal.] ARTHUR L. LONSDALE, 

Notary Public. 

14 Pleas of the Bankers Surety Company. 

Filed April 27, 1912. 

****** * 

For plea this defendant says that the only damages or costs which 
were sustained by, accrued to, or became payable to the plaintiff by 
reason of the failure of La Normandie Hotel Company to prosecute 
to effect its appeal mentioned in the plaintiff’s declaration, or to 
make good its said plea, were the costs taxed by the said Court of 
Appeals, which said costs, as alleged in said declaration, were paid 
by said La Normandie Hotel Company, and that the plaintiff has 
not been damnified in the premises. 

And for a further plea this defendant says that the plaintiff has 
made no effort to collect the judgment mentioned in the plaintiff’s 
declaration, and that this suit is, therefore, premature. 
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And for a further plea this defendant says that the assets of La 
Normandie Hotel Company have in no wise or manner been dimin¬ 
ished or dissipated since the taking of the appeal mentioned in the 
plaintiff’s declaration, and still remain subject to be reached and 
applied to the payment of the judgment mentioned in said declara¬ 
tion the same as when the said appeal was taken. 

And for a further plea this defendant says that with respect to the 
judgment mentioned in the plaintiff’s declaration and as to whether 
the same is collectible or may be collected or enforced, the 

15 plaintiff is in the same plight as when the appeal mentioned 
in said declaration was taken, that all assets or property 

which might have been reached for the purpose of enforcing the 
said judgment still remain subject to be so reached, and that the 
plaintiff lias been in nowise prejudiced or damnified by the taking 
and prosecution of said appeal. 

WILLIAM C. PRENTISS, 
Attorney for The Bankers Surety Company. 

16 State of Maryland, 

City and County of Baltimore, ss: 

M. A. Craig, being duly sworn, deposes and says: that he is the 
Secretary of The Bankers Surety Company, the defendant named 
in the pleas to which this affidavit is attached; that he is informed 
and believes, and that the said defendant expects to prove at the 
trial the following facts; that at the time the appeal mentioned in 
said pleas was taken, La Normandie Hotel Company was and now is 
the owner of a large amount of furniture, utensils and property 
located in the Normandie Hotel in the City of Washington, District 
of Columbia, of which said hotel the' said La Normandie Hotel Com¬ 
pany is lessee, and in which it was and is conducting a hotel busi¬ 
ness; that the said furniture, utensils and property are subject, how¬ 
ever, to certain deeds of trust securing obligations of said La Nor¬ 
mandie Hotel Company, but that the equity of redemption of the 
said company in said furniture, utensils and property, is of value 
greater than the amount of the unsecured liabilities of said com¬ 
pany including the said judgment, and that the plaintiff by the 
issuance of the writ of fieri facias mentioned in the plaintiff’s affi¬ 
davit has acquired a lien upon said equitable interest of the said La 
Normandie Hotel Company in said furniture, utensils and property 
as provided by law; that ever since the taking of the said appeal the 
said La Normandie Hotel Company has continued its said hotel 
business the same as before, and that the said furniture, utensils and 
property have in no wise depreciated or diminished in value 

17 or amount or in any wise been dissipated and that the assets 
of the said company have not diminished, but, on the con¬ 
trary, have been increased by the profits and increment of the said 
business; that the said plaintiff has made no attempt to enforce the 
said judgment beyond causing the said writ of fieri facias to be 
issued, and has not taken any steps to enforce the lien, acquired 
as aforesaid, upon the said equitable interest of the said La Nor¬ 
mandie Hotel Company in said furniture, utensils and property; 

2—2440a 
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and that the said plaintiff has not been damnified by the taking and 
prosecution of the said appeal or by the supersedeas of its said judg¬ 
ment pending the said appeal. 

M. A. CRAIG, Secretary. 


Subscribed and sworn to before me this 26 day of April 1912. 
[SEAL.] JOHN F. NEUSCHAFFER, 

Notary Public. 


(Endorsed:) Service of copv acknowledged this 27th day of 
April 1912. 

GEO. FRANCIS WILLIAMS, 

Atfy for PI’ff. 


18 Motion for Judgment. 

* * * * * * * 

Now comes the plaintiff by George Francis Williams, Esq., its 
attorney, and moves the Court for judgment against both of the 
defendants as claimed in the declaration, for want of sufficient affi¬ 
davit of defense in support of the pleas of the said defendants filed 
herein. 

GEO. FRANCIS WILLIAMS, 

Attorney for Plaintiff. 


To William C. Prentiss, Esq., Attorney for Defendants. 


Sir: Please take notice that I will call the above motion to the 
attention of the Court on Friday the 3rd day of May, 1912, at ten 
o’clock A. M. or as soon thereafter as counsel may be heard, and 
that I have this day entered said motion on the motion calendar. 


Served April 30/12. 


GEO. FRANCIS WILLIAMS, 

Attorney for Plaintiff. 

■ _ < ., w ; J 4. > « ^ — --r^ '**. *• 4 *' ' , * * *C •* 


19 Supreme Court of the District of Columbia. 


Friday, May 10, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

Now comes here as well the plaintiff as the defendants by their 
respective Attorneys of record, and, thereupon, this cause comes on 
to be heard upon the plaintiff’s motion for want of sufficient affidavit 
of defense in support of the pleas of said defendants filed herein, 
and the same having been heard, is granted. 

Therefore, it is considered that the plaintiff herein recover against 
the defendants herein the sum of Two thousand dollars ($2,000) 
the penalty of the bond sued on, which judgment is to be released 
upon the payment by the said defendants to the plaintiff of the 
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sum of Twelve hundred and forty-one and 20/100 dollars 
($1,241.20) with interest on Twelve hundred dollars ($1,200.) 
thereof from the 15tli day of August, 1909, and on Forty-one and 
20/100 dollars ($41.20) thereof from the 1st day of April, 1912, 
being the money payable by said defendants to the plaintiff, by 
reason of the premises, together with the costs of suit, to be taxed 
by the Clerk, and have execution thereof. 

20 Severance on Appeal. 

Filed May 24, 1912. 

* * * * $ * $ 

Comes now The Bankers Surety Company of Cleveland, Ohio, by 
its attorney, and severing from its co-defendant, La Normandie 
Hotel Company, notes and enters its appeal to the Court of Appeals 
of the District of Columbia from the judgment rendered in the 
above entitled cause. 

WILLIAM C. PRENTISS, 

Attorney for The Bankers Surety 

Company of Cleveland, Ohio. 

And also comes La Normandie Hotel Company, by its attorney, 
and signifies its election not to appeal from the judgment in said 
cause, and consents that the said The Bankers Surety Company may 
sever from it on appeal. 

WILLIAM C. PRENTISS, 
Attorney for La Normandie Hotel Company. 

Memorandum. 

May 24, 1912.—Supersedeas bond on appeal approved and filed. 


21 Specifications of Error on Appeal. 

Filed May 24, 1912. 

******* 

Conies now The Bankers Surety Company, by its attorneys, and 
specifies error in the judgment Tendered herein as follows: 

1. The court erred in holding that the plaintiff’s affidavit was 
sufficient. 

2. The court erred in holding that this defendant’s affidavit was 
insufficient. 

3. The court erred in holding that the bond sued upon was an 
undertaking to pay the judgment appealed from in case of affirm¬ 
ance. 

4. The court erred in not holding that the bond appealed from 
was an undertaking to answer only such damages and costs as were 
the proper result of the appeal and suspension of the execution of 
the judgment. 
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5. The court erred in not overruling the plaintiffs motion for 
judgment. 

WILLIAM C. PRENTISS, 

Aitornev for Appellant. 


Designation of Record. 

Filed May 24, 1912. 

******* 

Clerk will please include the following in making up the tran¬ 
script of record for Court of Appeals: 

22 1. Declaration, Particulars of Demand, Affidavit. . 

2. Pleas of La Normandie Hotel Company. 

3. Pleas of the Bankers Surety Company. 

4. Motion for Judgment. 

5. Order granting motion for judgment. 

6. Severance on Appeal. 

7. Approval and filing of appeal bond. 

8. Specifications of Error on appeal, and 

9. This Designation. 

WILLIAM C. PRENTISS, 

Attorney for Appellant. 

23 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

l, John R. Young, Clerk of the Supreme Court of the District 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1912. 


No. 2440. 


THE BANKERS SURETY COMPANY, 

APPELLANT, 

vs. 

SECURITY TRUST COMPANY. 


BRIEF FOR APPELLEE. 


Statement. 

In this case plaintiff (appellee here) sues upon a super¬ 
sedeas bond given on appeal to this court from a judg¬ 
ment at law in its favor for SI,200 and interest and costs 
against La Normandie Hotel Company, a corporation, 
rendered by the Supreme Court of the District of Colum¬ 
bia on March 17, 1911, and affirmed by this court on 
February 5, 1912, the opinion of this court being re¬ 
ported in volume 40, page 105, Wash. Law Rep. 

After the mandate affirming said judgment had been 
sent down and affirmance entered of record in the clerk’s 
office of the court below, which was done on March 5, 
1912, plaintiff caused a writ of fieri facias to be issued 
and the United States marshal, by his deputy, exhibited' 
the same to the officer in charge of the hotel of the 
defendant hotel company and demanded payment, but 
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payment was refused, and the marshal reported to 
plaintiff’s attorney that his office was unable to find 
any property of the hotel company subject to execution, 
and plaintiff thereupon made demand on the surety— 
namely, The Bankers Surety Company, being the 
appellant in the present suit—and gave it notice of its 
intention to .sue on the bond unless payment of the 
judgment was promptly made, but the appellant re¬ 
fused to make payment, whereupon this suit was brought 
against the principal and surety on the bond. An affi¬ 
davit of merits was filed with the declaration setting 
forth the record facts and the other facts above stated, 
and that, although the writ in the hands of the marshal 
had not yet been returned (the period of sixty days, re¬ 
quired by law before it could regularly be returned nulla 
bona , not having expired), plaintiff had no knowledge 
or information of any property of the hotel company 
subject to execution at law, and that by reason of the 
delay caused in the execution of its judgment, by the 
giving of the supersedeas bond, plaintiff had been pre¬ 
vented from collecting its judgment and was damaged 
in the amount thereof with interest and costs as claimed 
in the declaration, and that it claimed said amount as 
damages in this suit exclusive of all set-offs and just 
grounds of defense. 

Both defendants, by their pleas, set up the same 
defenses, in substance as follows, namelv: 

(1) That the only damages or costs accrued to or 
payable to plaintiff were the costs taxed by the Court 
of Appeals, which had been paid. (2) That the suit is 
premature because plaintiff has made no prior effort 
to collect the judgment. (3) That the assets of the 
defendant hotel company have in nowise been dimin¬ 
ished or dissipated since the taking of the appeal, and 
still remain subject to be reached and applied to the 
payment of the judgment mentioned, the same as when 







the appeal was taken. (4) Is a repetition in another form 
of the last above plea and avers that the plaintiff is in 
the same plight as when appeal was taken with respect 
to whether the same is collectible or may be collected 
or enforced; that all assets or property which might have; 
been reached for the purpose of enforcing judgment, . 
still remain subject to be so reached, and hence that 
plaintiff has been in nowise damnified by the prosecu¬ 
tion of the appeal. 

The affidavit of the defendant surety company (Rec., 
p. 9), is substantially the same as that of the defendant 
hotel company (Rec., pp. 7 and 8), and it is disclosed 
thereby that the only defense relied upon, or which 
appellant expected to prove if it had been granted a trial, 
is that, as alleged, the defendant hotel company w r as the 
owner of certain personal property in the District of 
Columbia in the affidavit referred to at the time the 
appeal mentioned was taken, subject, however, to certain 
deeds of trust securing its obligations, and that it has 
continued to own the said property still subject to the 
same encumbrances to and including the time of the 
filing of the affidavit, and that the equity of redemp¬ 
tion of the said hotel company in said personal property 
is of value greater than the amount of the unsecured 
liabilities of the company, including said judgment; that 
the plaintiff herein, by the issuance of the writ of fieri 
facias on said judgment has acquired a lien upon the 
equitable interest, to wit, the equity of redemption of the 
hotel company in said personal property; that said per¬ 
sonal property and assets of the company have not in 
anywise depreciated or diminished in value or amount, 
but on the contrary have been increased by the profits 
and increments of the said hotel business which the de¬ 
fendant company has been all the time conducting; and 
that the plaintiff has not taken any steps to enforce the 
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equitable lien so acquired, and that the plaintiff has not 
been damnified. 

Judgment was entered against both defendants, but 
the surety company alone prosecutes the present appeal. 


ARGUMENT. 

The declaration contains all necessary averments and 
is supported by such an affidavit as is required by the 
seventy-third rule and hence the granting of judgment 
on motion was proper because the pleas and affidavits 
of defense did not question any of the facts upon which 
the right to recover is based; that is, they did not ques¬ 
tion and in effect admitted the allegations of the dec¬ 
laration relative to all the record facts including the 
giving of the bond, the affirmance of the judgment, 
and that the latter remained unsatisfied and in full 
force. The plea that the plaintiff had not been damni¬ 
fied, when read in connection with the affidavit in¬ 
tended to support it, and the concluding allegation of the 
affidavit that, “said plaintiff has not been damnified 
by the taking and prosecution of the said appeal or by 
the supersedeas of its said judgment pending the said 
appeal*” are not allegations of fact upon which an issue 
could be properly submitted to a jury in this suit, but 
are mere assumptions or conclusions of the pleader 
based upon his erroneous view of the legal effect of 
the bond. 

The judgment now appealed from is in the sum of 
$2,000, the penalty of the bond, to be released upon 
payment of the sum of $1,200, interest and costs, the 
latter being the amount of the judgment in the suit’ in 
which the supersedeas bond was given, and was rendered 
on the theory that the measure of damages in a suit for 
a breach of a supersedeas bond in the case of an appeal 
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from a money judgment is the amount of the judgment 
appealed from with just damages for delay (i. e., interest) 
and costs, when as in this case, the condition of the bond 

is— 

“That if the principal shall prosecute its said 
appeal to effect and answer all damages and costs 
if it shall fail to make good its plea, then this 
obligation shall be void; otherwise, the same shall 
be and remain in full force and virtue.” 

I. 

That the measure of damages is as above stated 
in the case of a supersedeas bond where it is given 
pursuant to the provisions of Revised Statutes, sec. 
1000, and the rules of the federal courts in conformity 
with that section of the Revised Statutes and the other 
sections relating to appeals, appears to be settled beyond 
all question, the appeal being from a money judgment 
or decree. 

See the following decisions of United States courts: 

Rosenstein vs. Tarr, decided July 20, 1892, by 
U. S. Circuit Court for District of Massachu¬ 
setts, 51 Fed. Rep., 368, 370. 

Tarr vs. Rosenstein, being affirmance on appeal 
of above decision by Circuit Court of Appeals 
of First Circuit, October 19, 1892, 53 Fed. 
Rep., 112, and 3 C. C. A., 466. 

Davis vs. Patrick, decided September, 1893, 
by Circuit Court of Appeals of Eighth Circuit, 
57 Fed. Rep., 909, 911, 6 C. C. A., 632. 

Wood vs. Brown, decided in 1900, by Circuit 
Court of Appeals of the Eighth Circuit, 104 
Fed. Rep., 203, 206, 43 C. C. A., 474, 477. 
Egan vs. Chicago, etc., R. R. Co., decided in 
1908, by U. S. Circuit Court of Northern 
District of Iowa, 163 Fed. Rep., 344, 350, 351. 


American Surety Company vs. North Packing 
and Provision Company, decided May, 1010, 
by Circuit Court of Appeals of First Circuit, 
178 Fed. Rep., 810, 102 C. C. A., 258. 

Following is a brief statement of the facts in each of 
the above cases and of the principles of law decided 
therein pertinent to the questions involved in the suit 
at bar: 

In the official report of the appeal in the first above 
case (Rosenstein vs. Tarr), the opinion of the court 
below is quoted at length and adopted as the opinion 
of the appellate court. 

This was a suit at law upon a supersedeas bond 
conditioned as is the bond in the present case. The 
material facts are that a suit in equity had been brought 
to wind up a partnership, a receiver was appointed who 
paid into the registry of the court a sum of money to 
await the event of the suit. Later, to wit, May 0, 1886, 
it was decreed that the money in the registry of the 
court be paid to plaintiffs and that defendants pay 
plaintiffs a large additional sum of money with interest 
thereon and costs. Defendants appealed to the United 
States Supreme Court and gave the appeal bond with 
surety in the form prescribed by the Revised Stats., sec. 
1000, to stay execution. The Supreme Court affirmed 
the decree, and the circuit court, upon the mandate 
coming down, entered a decree June 28, 1890, affirming 
its former decree with costs and expenses. Afterward 
the sureties were summoned as alleged trustees of the 
plaintiff in this case on a certain writ returnable in a 
State court and were defaulted in that court. Execu¬ 
tion issued on the judgment of affirmance of June 28, 
1890, was not satisfied, the sureties were notified and 
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this suit was brought against the principal and sureties 
on the bond. 

It was agreed that the condition of the bond had been 
broken and that judgment might be entered for the 
penal sum therein named, but the question was raised 
for the determination of the court, “For what shall the 
execution issue?” “Shall it issue for the amount of the 
decree appealed from of May 6, 188b; (2) interest on 
the amount left in the registry of the court, (3) interest 
on the further amount of the final decree of June 28, 
1890, after the trustee process was served on the afore¬ 
said sureties?” 

The court in its opinion says: 

“There is no doubt that a supersedeas bond, 
conditioned according to the statute for prosecut¬ 
ing an appeal with effect and answering all 
damages and costs covers not merely compensa¬ 
tion for the delay arising from the appeal but 
also the amount of the decree appealed from, 
so far as the latter directs the payment of money 
by the appellant to the appellee.” 

Citing Catlett vs. Brodie, 9 Wheaton, 553, 
and Jerome vs. McCarter, 21 Wall., 17. 

“It appears that there has been no judgment or 
decree directing payment of any interest, or other 
damages for delay with reference to the amount in the 
registry of the court.” . . . And after discussing 

the effect of the trustee process, etc., the court con¬ 
cluded its decision as follows: 

i 

“Damages will be assessed on the principles 
of this opinion, without interest on any portion 
of the fund which was in the registry of the 
court and with interest on the full amount of 
/ the decree entered June 28, 1890, and without 
any deduction on account of the trustee proceed¬ 
ings brought in the State court, and execution will 
issue accordingly.” 

3 C. C. A., 466. 
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It is said in appellant’s brief that the rule of the 
inferior federal courts to the effect announced in the 
above opinion is of “very recent evolution” and the 
further statement is made in appellant’s brief at page 5 
that when this court adopted its rule as to supersedeas 
bonds (Rule IX, now Rule X) it had in mind the 
confusion and uncertainty which then (1893) existed 
with respect to appeal bonds given in federal courts 
“this being before the decisions in the inferior federal 
courts upon which the appellee relies.” 

The fact is that the above decision in the circuit 
court and its affirmance in the circuit court of appeals 
both antedate the passage of the act creating this court. 

Davis vs. Patrick: 

This was an action on a supersedeas bond which was 
executed by plaintiffs in error as principal and surety 
for the purpose of staying proceedings pending prosecu¬ 
tion of a writ of error to the United States Supreme 
Court on a judgment for $65,000 recovered in the United 
States Circuit Court for the District of Nebraska by 
the defendant in error. The trial in the circuit court 
resulted in a judgment for $79,905 as damages on the 
appeal bond, to reverse which a writ of error was 
prosecuted to the Circuit Court of Appeals, Eighth 
Circuit. That court affirmed the judgment and held 
wholly insufficient two pleas which had also been held 
bad below on demurrer, namely: First —That no order 
had been entered in the circuit court directing the 
execution of the judgment of affirmance of the Supreme 
Court; as to which plea the court said: 

“The liability of the obligors in a supersedeas 
bond is determined by the language of the bond. 
They undertake that the judgment debtor will 
prosecute the writ of error to effect and answer 
all damages and costs if he fail to make his plea 
good: The writ of error is not prosecuted to 



effect if the judgment is affirmed and it seems 
obvious that on the rendition of a judgment 
of affirmance the obligation of the principal 
and sureties to pay the debt, damages and costs 
becomes absolute, without any further order by 
the court whose judgment is affirmed to the 
effect that the judgment be enforced or carried 
into execution.” 

Citing and discussing Babbitt vs. Finn, 
101 U. S., 7-15. 

Second —A plea alleging that the original suit in which 
the bond had been given was commenced by attaching 
certain lands which had been levied upon under a writ 
of attachment issued in said case, the lien whereof was 
still in force, and that the plaintiff below was not 
entitled to sue on the appeal bond until he had discharged 
said attachment lien or enforced the same against the 
lands; as to which second plea the court said: 

“In the case heretofore cited (Babbitt vs. 
Finn) it was held that a surety in an appeal 
bond is not entitled to have an execution issued 
against the principal debtor before suit is brought 
on the bond; that by the affirmance of the judg¬ 
ment the sureties became liable to the same 
extent as the principal obligor, and the same 
ruling has been made elsewhere (citing decisions 
of several State courts). If it be true that the 
liability is so absolute that he is not entitled to 
insist on the .issuance of an execution against 
the principal debtor, it can hardly be contended 
that the defendants below were entitled to have 
the suit on the bond stayed until the attached 
lands were sold and the security exhausted. 

“// the sureties desired to avail themselves of 
the attachment lien, it was their plain duty to pay 
the judgment debt and by so doing become sub¬ 
rogated to whatever lien the judgment creditor had 
acquired on the lands in question .” 

6 C. C. A., 632. 
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The contentions of appellant here that the suit at 
-bar was prematurely brought before any effort to collect 
the judgment other than the issuance of a writ of fi. 
fa. and demand on principal and surety, and before 
pursuing the equitable lien (acquired by the issuance 
of the writ) upon the encumbered personal property 
of the judgment debtor, are analogous to the defenses 
held insufficient in the above case and are equally weak 
and untenable. 

In W ood vs. Brown, the same circuit court of appeals 
again considered the question of the measure of damages 
in a suit on a supersedeas appeal bond and approved 
the decision of the Circuit Court of Appeals of the 
First Circuit in Tarr vs. Rosenstein. The syllabus in 
Wood vs. Brown, prepared by the court, states the rule 
as follows: 

The measure of damages for the breach of the condi¬ 
tion of a bond to “answer all damages and costs” 
which works a supersedeas under Revised Statutes, 
sections 1000, 1010 and 1012, in a writ of error to reverse 
a personal judgment for money and in an appeal from 
a decree which directs the payment of money by the 
appellant to the appellee, is the amount due to the 
obligee by the terms of the judgment or decree, just 
damages for delay and costs. The court also cites several 
Supreme Court cases referred to infra. 

43 C. C. A., 474, 477. 

In Egan vs. Chicago, etc., Railway Company et al. 
the circuit court ruled among other matters upon the 
plea of a surety company on a suit on a supersedeas 
bond in which the railway company was principal, 
alleging: “That it does not appear that the railway 
company has refused to pay or is unable to pay the 
plaintiff’s judgment against it.” This plea and the 
contention based thereon, namely, that the surety com- 
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pany was only liable upon the appeal bond for such 
damages as may be caused by the delay in collecting 
the judgment, were held untenable and a motion for 
a summary judgment against the surety was granted. 

163 Fed. Rep., 344, 351. 

The latest of the above federal decisions, namely, 
American Surety Co. vs. North Packing and Provision 
Co. et al., was also a suit at law on a supersedeas bond 
and in which, as in the case at bar, a business corpora¬ 
tion was principal and a surety company was surety. 
The business corporation had brought an equity suit 
against the North Packing and Provision Company 
in the United States Circuit Court for the District of 
Massachusetts. That court dismissed the bill and ad¬ 
judged that the complainant corporation pay the 
defendant as costs of the suit a stated sum in excess 
of one thousand dollars. Appeal was noted and appeal 
bond in the penalty of $1,500 conditioned as is the bond 
in the case at bar was given and approved in due course. 
The result of the appeal was that the Circuit Court of 
Appeals, First Circuit, affirmed the decree and ordered 
that the appellee recover the costs of appeal and issued 
its mandate accordingly, in which the costs of appeal 
were taxed at $20. 

The circuit court entered a final decree (after mandate 
filed) affirming its original decree and ordering com¬ 
plainant to pay defendant the aforesaid amount of above 
$1,000 which had been therein awarded as costs, and 
in addition thereto the $20 costs of appeal and $5 
costs of proceedings after mandate—in all, $1,112.35. 

Execution issued pursuant to the decree, was returned 
unsatisfied, and suit was then brought against the 
surety company on the appeal bond in the circuit court. 

At the trial, the surety company set up the defense 
that the only liability incurred by it upon breach of 
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the condition of the bond was for $25, being the costs 
in the appellate court of the original appeal and in the 
circuit court after mandate, which amount it had 
tendered before suit. The circuit court refusing so to 
rule directed the jury to find a verdict for plaintiff for 
$1,112.35 with interest. The surety company excepted 
and sued out a writ of error. The Circuit Court of 
Appeals, First Circuit, held the ruling of the circuit 
court to be right, referring to Revised Statutes, section 
1000, Supreme Court rule 29, and rule 13 of the Circuit 
Court of Appeals, both of which rules require that where 
the decree appealed from is for the recovery of money 
not otherwise secured the security must be “for the 
whole amount of the decree, including just damages 
for delay and costs and interest on the appeal.” 

The court further held: 

“The obligors, in executing the bond bound 
themselves to nothing less than the rules require. 
If there could ever have been any question as to 
the construction for the present purpose of the 
statutory provisioris or of the rules , or of a bond 
like this given in compliance with them, the doubt 
has long since been settled: citing the federal 
cases as above and commenting with approval 
on Rosenstein vs. Tarr.” 

The court further said: 

“We are unable to find in the cases cited or 
in the arguments urged on behalf of the surety 
company, any support whatever for a different 
construction of this bond.” 

102 C. C. A., 258. 

It may be noted here that while neither this court 
nor the Supreme Court of the District of Columbia 
has adopted an express rule as to the amount of super¬ 
sedeas bonds in case of appeal from the latter to the 
former court, yet the settled practice is to require bond 
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in an amount sufficient to cover the judgment appealed 
from (when not otherwise secured) together with 
interest and costs. 

In several of the foregoing cases, the court cites 
decisions of the Supreme Court of the United States. 
The cases referred to are noted by appellant’s coun¬ 
sel in their discussion of the Supreme Court cases and 
are doubtless familiar to the court; but the following 
are again referred to as it is believed they support, and 
give the highest authority to the spirit or theory of 
the above noted decisions of the United States circuit 
courts of appeal. 

Catlett vs. Brodie, 9 Wheaton, 553 (decided in 1824), 
in which a motion was made to dismiss appeals on certain 
suits which had been brought up from the Circuit Court 
of the District of Columbia upon bonds given in small 
sums to respond to damages and costs, the debts secured 
from the judgments appealed from being very much 
larger. Mr. Justice Story, delivering the opinion of 
the court, said: 

“It has been supposed at the argument that 
the Judiciary Act is only to provide for such 
damages and costs as the court should adjudge 
for the delay. But it is our opinion that this is 
not the true interpretation of the language. The 
word ‘damages’ is here used not as descriptive 
• of the nature of the claim upon which the original 
judgment is founded, but as descriptive of the 
indemnity which the defendant is entitled to, 
if the judgment is affirmed. Whatever losses he 
may sustain by the judgments not being satisfied 
and paid, after the affirmance, these are the 
damages which he has sustained and for which 
the bond ought to give good and sufficient 
security.* Upon any suit brought on such bond, 
it follows, of course, that the obligors are at 
liberty to show that no damages have been 
sustained, or partial damages only, and for such 
amount only is the obligee entitled to judgment.” 



14 


And the court ordered that the causes stand dismissed 
unless plaintiffs in error should within thirty days 
from the rising of the court give bond in amount suf¬ 
ficient to secure the whole judgments in case the same 
should be affirmed and be not otherwise discharged. 

It appears that by 1879, when the case of Babbitt 
vs. Finn was decided by the Supreme Court, the rule 
that the obligors in a bond conditioned as above bound 
themselves that the principal should pay the judgment 
if he failed to make his plea good, had become recognized 
as the proper construction of the bond. Although it 
was not absolutely necessary to decide this point, the 
case is persuasive that the theory upon which the case 
at bar was decided below is sound, where the judgment 
is a money judgment. 

In that case (which is also cited as Babbitt vs. Shields) 
the action was brought by Babbitt against Finn and 
Shields who were sureties on the bond, one Burgess 
being the principal. The breach assigned in the declara¬ 
tion was substantially the same as in the declaration in 
the case at bar, and concluded with the allegation that 
the judgment appealed from and affirmed remained in 
full force and effect and wholly unsatisfied. Defendants 
filed a demurrer which was overruled. They then 
answered admitting execution of the bond and the first 
judgment of affirmance and setting up that Burgess 
subsequently gave a new supersedeas bond and removed 
the case to the Supreme Court where the judgment of 
the circuit court was affirmed, and that by such second 
bond the judgment of said circuit court was superseded, 
rendered inoperative and vacated, and the sureties 
released and discharged from liability. upon the bond 
sued on. 

For a further defense the sureties averred that the 
plaintiff had not sued out an execution against Burgess 
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or pursued the sureties on the second bond, they being 
solvent. 

To this affirmative defense the plaintiff demurred. 
His demurrer was overruled. Plaintiff then filed a 
replication denying the new special matter set up. 
The circuit court rendered judgment for the defendants 
and plaintiff brought the case to the Supreme Court 
on appeal. That court reversed the circuit court, hold¬ 
ing that— 

“where the bond is given in a subordinate court 
to prosecute an appeal to effect in the superior 
court, the sureties become liable if the judgment 
is affirmed in the superior court; nor are they 
discharged in case the judgment of the superior 
court is removed into a higher court for re¬ 
examination and a new bond is given to prosecute 
the second appeal, if the judgment is affirmed 
in the court of last resort/' 

In respect to the plea or defense that the suit was 
premature because no execution had issued against 
the principal obligor and no effort had been made to 
collect the judgment, the court further said: 

“It is contended by the defendants that they 
are not liable in a suit on the bond because the 
plaintiff did not as a preliminary proceeding sue 
out an execution on the judgment and take 
proper steps to make the money. Without more, 
the condition of the bond is sufficient answer 
to that defense, as it stipulates that if he, the 
principal, fails to make his plea good, the obligors, 
principal and sureties, shall answer all damages 
and costs, which is quite enough to show that 
it was not necessary that an execution should 
be sued out on the judgment before a right of 
action would accrue to the judgment creditors 
to enforce their remedy on the bond. As between 
the obligors and obligees all the obligors are 
principal debtors, though as between each other 



they may have the rights and remedies resulting 
from the relation of principal and surety.” 

And the court adds: 

“It was the affirmance of the judgment that 
fixed the liability, and inasmuch as the defendants 
bound themselves that the principal should pay 
the judgment, if he failed to make his plea good, 
no such preliminary step is required. Gillette 
vs. Bullard, 20 Wall., 571, 575; Tissot vs. Darling, 
0 Cal., 278, 281; Smith vs. Ramsay, 0 Serg. 
& R. (Pa.), 573; Brandt on Sureties, sec. 404. 

“It is not necessary in order to charge the 
sureties in an appeal bond that an execution 
on the judgment recovered in the appellate 
court should be issued against the principal. 
When they execute the bond they assume the 
obligation that they will answer all damages 
and costs if the principal fails to prosecute his 
appeal to effect and make his plea good, from 
which it follows that if the judgment is affirmed 
bv the appellate court, either directly or by a 
mandate sent down to the subordinate court, 
the sureties proprio vigore become liable to the 
same extent as the principal obligor.” 

The opinion was delivered by Mr. Justice Clifford. 
There was no dissent (101 U. S., 11 Otto, 7-15). 

In Kountze vs. Omaha Hotel Company (decided in 
1882), Mr. Justice Bradley, delivering the opinion of 
the court, discussed at length and with his usual astute¬ 
ness and ability the whole subject of liability on super¬ 
sedeas appeal bonds, and referring to the above case 
of Catlett vs. Brodie, said: 

“The court held that the word ‘damages’ 
covered whatever losses the plaintiff might sustain 
by the judgment not being satisfied and paid 
after the affirmance; in other words, that the 
bond in error had the same effect as the recogni- 






zance required by the English statutes and was 
intended to secure payment of the original 
judgment as well as the damages for delay.” 

107 U. S., 386-387. 

See, also— 

Stafford vs. Bank, 16 How., 135. 

French vs. Shoemaker, 12 Wall., 86. 

Jerome vs. McCarter, 21 Wall., 17. 

Smith vs. Gaines, 93 U. S., 341. 

II. 

The Bond in Question Was Conditioned in Accordance 
With the True Intent and Meaning of the Rule of 
This Court. 

Appellant contends that Rule X, paragraph 2, of 
the rules of this court requires that a supersedeas bond 
be conditioned in terms “for the successful prosecution 
of the appeal;” that the Supreme Court was without 
power to add, by its rules adopted in 1909, the* words 
“and answer all damages and costs if he shall fail to 
make good his plea;” that such additional words should 
be either construed as surplusage or as an expression 
of the legal effect of the condition required by the rule of 
this court, which legal effect, it is claimed, is to create 
an obligation to answer, in case of affirmance, only 
such damage as may result from the suspension of the 
right to enforce judgment. 

These several propositions or contentions are de¬ 
veloped in the first four numbered sections of appellant’s 
argument, but being closely related will be here answered 
together. 

Said Rule X, paragraph 2, of this court provides 
that no appeal (except where the United States or the 
District of Columbia is appellant) shall operate as a 
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supersedeas unless within twenty days after the rendi¬ 
tion of the judgment or decree appealed from the ap¬ 
pellant shall file in the clerk’s office of the Supreme 
Court of the District of Columbia a bond with suretv 
or sureties “to he approved by one of the justices of 
said court conditioned for the successful prosecution of 
such appeal.’’ 

This rule does not purport to (/ire the form of the condi¬ 
tion and the language employed appears to be merely 
descriptive of the class of condition, appeal bonds 
conditioned in accordance with section 1000, Revised 
Statutes, relating to supersedeas bonds, being frequently 
referred to as bonds conditioned for the successful 
prosecution of the appeal or writ of error. That this 
court did not intend in its rules to set forth the form or 
language of the conditions of appeal bonds appears 
further from reference to the next paragraph of the same 
rule in which no reference is made to the condition 
of the bond if given for costs only, but the mere require¬ 
ment is made that bond sufficient to cover costs shall 
be given. 

It is submitted that the onlv reasonable construction 
to be placed upon the rule of this court now under 
consideration is that the court did not intend to therein 
set forth or prescribe the form or language of the condi¬ 
tion but to indicate that the bond should be so expressed 
as to conform or to substantially conform with the 
requirements of section 1000 of the Revised Statutes, 
and to leave to the justice of the Supreme Court of the 
District of Columbia, who should approve the bond, 
the duty or province of seeing that the condition in 
each bond was so expressed. We are not left to inference 
or conjecture that the condition expressed in accordance 
with the said section of the Revised Statutes was the 
form of condition intended by the court in framing 
its rule as above, for the reason that we find that Mr. 


Justice Shepard, speaking for the court, in the case of 
Fulton vs. Fletcher, decided in the year 1897 (see 
page 4 of the report in 12 App. D. C.), made the following 
remark in his statement of the case, viz: 

“The appeal bond was conditioned , as required 
by the rules of this court , that La Tourette and 
Fields shall prosecute their appeal to effect and 
answer all damages and costs if they shall fail to 
make good their plea." 

The subsequent adoption by the Supreme Court of 
the District of Columbia of a specific rule setting forth 
the form of bond (rule 62, par. 2, revision of 1909) 
was therefore not only, as admitted by appellant, 
officially adopting the practice which had been.followed 
uniformily since the organization of the Court of Appeals 
in 1893, but was following an authoritative statement 
of the Court of Appeals as to the meaning or effect of 
its own rule on the subject. In this connection counsel 
deems it proper to add that upon inquiry he is informed 
by John R. Young, Esq., clerk of the Supreme Court 
of the District of Columbia, who has held that 
office continuously since a date prior to the creation 
of this court, that he adopted in the first instance the 
form of bond referred to upon the direct advice of the 
late Mr. Chief Justice Alvey to whom he applied for 
instruction as to the form of appeal bonds very shortly 
after the organization of the Court of Appeals, and that 
ever since that time, blank forms for bonds so condi¬ 
tioned have been customarily furnished by his office, 
and approved (when filled out and executed) by the 
justices of the Supreme Court of the District, without 
question or objection as to the form thereof. 

Rule 10, sec. 4, of this court gives authority to a 
justice of the Supreme Court of the District of Columbia 
to fix the penalty of the appeal bond in each case. 
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III. 


The Bond in this Case Should be Construed as a Bond 
Given in Compliance With Statutory Requirements, 
Namely: Section 1000 et seq., U. S. kevised 
Statutes. 


The adoption in practice and later b} r rule of the 
lower court of the same condition prescribed by the 
above statute and (he sanction given by this court to 
bonds so conditioned can not bo regarded as accidental 
but as evidence of a purpose to have uniformity of 
practice and liability in respect of bonds on appeal 
whether given to support appeals to this court or in 
case of appeal from this court to the Supreme Court 
of the United States (in which latter case the above 
statutes are made expressly applicable by the act 
creating this court) and also to conform as far as 
practicable to procedure and practice of other United 
States courts. 


.Section 1000 (which is a re-enactment 
provision in the. Judiciary Act of 1780 


of a similar 
made appli¬ 


cable to appeals by the act of 1803) provides that, 
except in cases brought by the United States or by direc¬ 
tion of any department of the Government, every justice 
or judge signing a citation on any writ of error shall 


take sufficient security that the plaintiff in error or 


appellant shall prosecute his writ of error or appeal 
to effect, and if he fail to make his plea good, shall 
answer all damages and costs where the writ stays 
execution or all costs only where it is not a supersedeas. 
Section 1001 amplifies and makes more specific the 
exemption of the United States and departments of the 
Government from the giving of any such bonds, etc.; 
and the following sections through 1013 also deal with 


the matter of appeals and writs of error, section 1012 




making; appeals from circuit courts and district courts 
subject to the same rules, regulations and restrictions 
as in cases of writs of error. 

This court has recognized sections 1000 and 1001 
as being applicable to this District and to appeals from 
the Supreme Court of this District to this court, in 
spirit and effect, although they are not applicable in 
letter, having been enacted long prior to the creation 
of this court. See the following decisions of this court, 
namely: Leonard vs. Rodda, 5 App. D. C., 256, 265, in 
which section 1001 was held by this court (opinion 
by Mr. Justice Morris) to be applicable in the District 
of Columbia as elsewhere; Palmer vs. Thompson, 20 
App. D. C.* 273, 277, which follows the rule in Leonard 
vs. Rodda without comment; and the more recent case 
of Garfield vs. U. S. ex rel. Stevens, 32 App. D. C., 
109, 130, in which the opinion of the court was delivered 
by the present chief justice, from which opinion the 
following is a quotation, viz: 

“We are asked to reconsider that decision 
(referring to Leonard vs. Rodda, supra), the 
contention being that the section (section 1001), 
is, by its terms, limited to writs of error and 
appeals in cases brought up to the Supreme 
Court or the circuit courts, and that the Court 
of Appeals is not included therein. This section 
was enacted long before the creation of the Court 
of Appeals, when appeals and writs of error were 
taken directly from the Supreme Court of the 
District to the Supreme Court of the United 
States; and it can not be denied that it expressly 
applies in all cases appealed from the Court of 
Appeals to the Supreme Court of the United 
States. Section 1000 was originally enacted in 
1789, and, read in connection with section 1001, 
as it must be, it is plain that the broad purpose 
of the two is to secure the right of appeal without 
bond, in all cases involving a public interest, 
when the appeal shall be taken by direction of 



a department of the Government. That general 
intent is not to be thwarted by the subsequent 
creation of the Court of Appeals as an inter¬ 
mediate appellate court between the supreme 
courts of the District and the United States; 
and it is given effect to substantially by sec. 2 
of Rule X. 

“It is further contended that a bond is 
imperatively required by sec. 1282 of the D. C. 
Code. That section is the last one of the chapter 
regulating the procedure in mandamus cases, and 
requires that, in case of appeal by the defendant, 
the court shall fix the penalty of the appeal 
bond necessary to be given to stay the execution 
or enforcement of the order appealed from. 
There is no such inconsistency between this 
section of the Code and sections 1000 and 1001, 
Rev. Stat., as to warrant the conclusion that the 
latter are repealed by it, in so far as the District 
of Columbia is involved. The section of the Code, 
therefore, governs in all cases, save in the excep¬ 
tional ones provided for by the others.” 

In the last cited case the question was involved 
whether to support an appeal from a decision in a 
mandamus case against an individual sued as Secre¬ 
tary of the Interior, the appellee must give an appeal 
bond, and in each of the cases of Leonard vs. Rodda 
and Thompson vs. Palmer a similar question was 
involved in respect of an appeal from a decision in a 
habeas corpus proceeding against an individual holding 
the office of United States marshal, and in all three 
cases the question was decided in the negative because 
of the provisions of Rev. St. 1000 and 1001. While the 
question in the case at bar is of a different nature yet it 
involves the application of the same sections of the 
Revised Statutes to the matter of appeal bonds in this 
District, and it would be unreasonable to hold said sec¬ 
tions as in force here with reference to the one ques- 
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tion and not in force in reference to the other, there 
being no statutory provision or rule of court prescrib¬ 
ing any different form of appeal bond than that required 
by said section 1000 and referred to in section 1001. 

IV. 

The Bond Should Not Be Regarded or Construed as a 

Common Law Instrument. 

Appellant further argues (brief, sec. V, page 9) that 
even if the bond be regarded as a common law instru¬ 
ment its effect is only to render the obligors liable for 
such damages as result from the suspension of the right 
of execution and the costs taxed on appeal, in case of 
affirmance of the judgment appealed from. 

It is probably a sufficient answer to this contention to 
say that for the reasons already given the bond can not 
properly be regarded as a common law instrument, it 
being in conformity with the rules of court and the 
provisions of the Revised Statutes, construed in effect 
to be applicable in this District to appeals from the 
Supreme Court of the District of Columbia to this court. 

Moreover the surety company voluntarily became 
bound upon the bond with presumptive knowledge 
on the part of its responsible officers of the construction 
given to similar bonds by the federal courts in other 
jurisdictions where (as here) it was engaged in the 
business of becoming surety on bonds for a consideration, 
and without any sufficient reason for supposing that 
any different construction would be placed upon the 
bond by the courts of this jurisdiction. 

As to the authorities referred to under this head in 
appellant’s brief it may be noted that Brace vs. Squire 
was decided by the Vermont court in 1824, and there¬ 
fore, before any of the decisions in the Supreme Court 
of the United States, except Catlett vs. Brodie, or of the 



other United States courts construing and explaining 
the effect of bonds conditioned as the bond in suit is 
conditioned and does not refer to Catlett vs. Brodie: in 
•the case in the 17th Yt. (brief, p. 13) the cpiestion 
was as to the meaning of the words “intervening dam¬ 
ages:” neither the cases cited from Tennessee nor from 
Alabama deal with bonds conditioned in the language of 
the bond in suit and whether they were approximately 
to the same effect in law is a question of opinion and 
argument not necessary to consider, since the decisions 
of the federal courts must be deemed, in this matter, of 
controlling force as compared with decisions of State 
courts; while in Crane vs. Buckley, 203 U. S., page 441 
(decided in 1000), the bond in question was a special 
bond drawn to meet the exigencies of a peculiar case 
and the absence of any reference by the learned justice 
who delivered the opinion to the decisions of the United 
States circuit courts of appeals hereinbefore cited and 
decided prior to 1000 is conclusive that he had no in¬ 
tention of passing upon the liability of obligors on 
ordinary supersedeas bonds in case of appeals from 
money judgments. 

Under this same head, appellant also refers to Fulton 
vs. Fletcher, supra, where the question was the measure 
of damages on a bond given to support an appeal by 
one LaTourette to this court from an order of the 
Supreme Court of the District of Columbia, granting 
a motion of one Fletcher who had filed a judgment 
creditor’s bill against said LaTourette et al. to set 
aside for fraud upon creditors a certain trust deed, 
to vacate an order of discontinuance of said case which 
LaTourette had procured to be entered and for leave 
to proceed upon a supplemental bill. Later, and after 
affirmance of the order or decree appealed from, a re¬ 
ceiver was appointed, and part of the property in ques¬ 
tion was sold by him. Peculiar and difficult questions 
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as to the measure of damages on the appeal bond in the 
particular case arose and were decided by this court 
(12 App. D. C., 1-23). 

Appellant’s counsel quotes at length from the opinion 
in this case and seeks in it to find some support for 
his contention as to the measure of damages on a 
supersedeas bond from a judgment or decree for the 
payment of money. 

A fair and reasonable construction of the opinion in 
this regard is that the court meant that had the case 
been one of a final decree for the payment of money, 
the liability would be easily determined, had the case 
been one for the foreclosure of a mortgage, the liability 
would be easily determined and had the case been one 
for the possession of personal property, and “the whole 
or part had been lost by waste,” the liability would be 
easily determined. 

The attempt of appellant’s counsel to make the clause 
“and the whole or a part has been lost by waste” apply 
to all of the three c 1 asses of cases cited as examples is 
a clear misreading and a strained construction. 

By the citation immediately following this statement 
of the case of Kountze vs. Omaha Hotel Co., supra, it 
would be more reasonable and logical to argue that this 
court meant to signify its appreciation and approval 
of the measure for damages in the case of a money judg¬ 
ment expressed by Mr. Justice Bradley in that case, 
namely, that the same included liability to pay the 
judgment appealed from, and the measure of damages 
or rules laid down by that case with reference to the 
direct subject-matter thereof; namely, the appeal from 
a decree directing the foreclosure of a mortgage. The 
above remark of this court, that liability in the case of 
a final decree for the payment of money would be easily 
determined, taken in connection with the approval in 
the same decision of the form of supersedeas bond now 
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under consideration, and the absence of any decision 
of this court in anywise criticising or questioning the 
authority of the decisions of the other United States 
courts hereinbefore referred to, combine to produce 
the conviction on the part of appellee’s counsel that 
this court considers as settled the liability on supersedeas 
bonds on appeals from money judgments in conformity 
with the said decisions of other United States courts 
and with the opinions by Mr. Justice Bradley and Mr. 
Justice Clifford of the Supreme Court of the United 
States, in the above cases of Kountze vs. the Omaha 
Hotel Co. and of Babbitt rs. Finn, respectively. 

V. 

Defendant's Pleas Were Demurrable and Its Affidavit 
Failed to Allege Facts Which If Proved Would 
Establish Its Defense that Plaintiff Was Not 
Damnified as Claimed. 

The pleas of defendant might have been made 
the subject of a demurrer, but under the practice 
established by rule 73 of the Supreme Court of the 
District of Columbia and sanctioned by numerous 
decisions of this court, the plaintiff moved for judgment 
for want of a sufficient affidavit of defense in support 
of the said pleas. It will be noted that the affi¬ 
davit of defense does not state that the defendant 
hotel company is insolvent or that the debt is 
uncollectible, and on the contrary complains that 
plaintiff has not taken any steps to enforce the lien 
upon the equitable interest of the said company in said 
personal property, and alleges that the company has 
an equity of redemption in said personal property which 
is of greater value than the amount of the unsecured 
liabilities of said company, including the said judgment. 
There is no averment that a sale of the personal property 



27 


of the defendant company would realize sufficient to 
pay the encumbrances and the judgment of plaintiff, 
but a mere statement of opinion as to the value of the 
property. In the nature of things the allegations of the 
affidavit in this regard can be only speculative or matters 
of opinion and could not be demonstrated except by 
a long procedure in equity resulting in a sale of the 
equitable interest of the defendant hotel company; 
nor would it be susceptible of proof that the plaintiff 
had not been damnified by having its right to execute 
its judgment suspended. Appellant’s counsel in their 
brief admit in effect that it was damnified when thev 
argue at page 7: 

“It will not do to say that the corporation 
could give only a cost bond. The creditor would 
then proceed to issue execution, sell the assets 
and put the corporation out of business. The 
very life of the corporation and the maintenance 
and conservation of its business would depend 
upon superseding execution upon the judgment 
pending review of the case in the appellate 
court.” 

This course would doubtless have been adopted by 
the plaintiff in this c£se had not the supersedeas bond 
been given, and the judgment in all probability would 
have been made pending the appeal or paid by appel¬ 
lant in order to avoid the embarrassments now referred 
to arguendo by its counsel. 

Even in the view of the case urged by appellant’s 
counsel, their suggested defenses are affirmative and the 
burden of establishing them by proof would rest on de¬ 
fendant at a trial; see the case of Tucker vs. Lee, 3 
Cranch C. C., 684-692, cited by appellant (brief, p. 21), 
in which case at the trial, plaintiff proved the execution 
of the appeal bond and the affirmance of the judgment 
and that it remained unsatisfied, and there rested. De¬ 
fendant moved for judgment for want of proof of actual 
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damage, which motion was overruled, and as he failed 
to submit proof on his part that plaintiff had not been 
damaged, a verdict against defendant was directed, for 
the penalty of the bond to be released upon payment 
of the amount of the judgment appealed from and costs. 


VI. 

That the Principal Obligor on the Bond is a Corporation 

is Immaterial. 


Appellant's argument that because the judgment 
defendant in the original suit is a corporation, appellant’s 
pleas in this suit should be held sufficient inasmuch as 
a judgment against a corporation can only operate 
upon its assets, etc. (brief, p. 7), is without force or 
merit. To give effect to such a contention would be to 
establish a different rule of liability where a corporation 
is the principal obligor as distinguished from an indi¬ 


vidual. The above cases 


include several cases where the 


judgment debtor was a corporation, but it is not therein 
even suggested that such fact entitles the obligors to 
any greater protection or consideration. The conten¬ 
tion in this case comes with bad grace from the surety 
company which, as a condition precedent to being 
bound on the bond, could have required the judgment 
debtor to indemnify, it against loss by reason of its 
suretyship. It will not be questioned that it is the 
practice of surety companies in this jurisdiction to 
protect themselves before executing supersedeas appeal 
bonds in case of money judgments by exacting security 
or indemnity satisfactory to their agents in the full 
amount of the judgment appealed from plus interest 
and costs. 










Conclusion. 


Th^t liability on a supersedeas appeal bond in ap¬ 
peals from money judgments or decrees for the payment 
of money extends, in cases of affirmance, to the pay¬ 
ment of the judgment or decree appealed from, has been 
accepted by the bar of this court and of the Supreme 
Court of the District of Columbia, as settled for many 
years last past, so far as counsel, by extensive inquiry 
among members of the bar, has been able to ascertain. 
Inquiry to the same end was made in open court by Mr. 
Justice Stafford when he was considering the motion for 
judgment in this case, and resulted in confirming the 
statement to the above effect, which had been made 
to him by counsel for plaintiff with the suggestion that 
the court make inquiry of the members of the bar then 
present other than opposing counsel. 

To allow a surety to escape liability on the grounds 
of defense alleged by appellant in this cause would be, 
it is submitted, to introduce uncertainty and confusion 
in the matter of liability on appeal bonds, and to disturb 
a settled and satisfactory practice prevailing in this 
jurisdiction, while an affirmance of the judgment will 
place this court on record in line with the established 
practice and ruling in such cases of circuit courts of 
appeal and inferior federal courts between which and the 
decisions of the United States Supreme Court there 
exists, as above pointed out, no conflict, but on the 
contrary essential harmony of construction and applica¬ 
tion of the rules and principles governing liability on 
supersedeas appeal bonds. 

Respectfully submitted. 

GEORGE FRANCIS WILLIAMS, 

Attorney for Appellee . 


